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REPORT ON JENKINS- 
KEOGH BILLS 


By KENNETH N. CHANTRY 


About eight years ago a special com- 
mittee of the American Bar Association 
drafted a bill for introduction in Congress 
which provided in substance that any self- 
employed person may establish a private 
pension fund guaranteeing that person 
certain retirement benefits at age sixty- 
five (65), or benefits to his or her bene- 
ficiaries in the event of his or her death. 

Under this proposed bill, contributions 
by the self-employed person creating such 
pension trusts are deductible annually for 
Federal income tax purposes to the extent of ten per cent or 
$5,000 of his earnings. This proposed bill extends to self-employed 
persons the same right to establish private pensions with tax advan- 
tages that employees have enjoyed for some years. 


Los Angeles Bar Association 


In this Congress identical such bills were introduced in the 
House by Mr. Jenkins, Republican, and Mr. Keogh, Democrat, 
and are frequently referred to as the Jenkins-Keogh Bill. 
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Hearings on this specific bit of legislation were held by the 
House Committee on Ways and Means this Spring. The legisla- 
tion was actively supported by the American Bar Association and 
the National Conference of Bar Presidents, as well as other na- 
tional professional associations, such as the American Medical 
Association, the Dental Association, and the Engineering Associ- 
ation. 

At the conclusion of the hearings, the Jenkins-Keogh Bill was 
approved by the House Committee on Ways and Means by a. vote 
of 16-8, and became part of an omnibus bill amending the Internal 
Revenue Act. This favorable committee vote is the high water mark 
in the long struggle to obtain tax deferment equality for the self- 
employed and the pensionless employed. 


(Continued on page 43) 
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corporation code 


PURCHASE OF CORPORATE 
SHARES FROM STATED CAPITAL 


By CHARLES E. MILLIKAN, JR.* 


Effective September 7, 1955, Corpora- 
tions Code Section 1904 was amended by 
the addition of the following language: 

“Shares which are to be redeemed or 
purchased and retired out of the surplus 
resulting from such reduction in stated 
capital shall not be considered as remain- 
ing outstanding after such reduction, if 
the right of the corporation to redeem or 

Charles E. Millikan, Jr. purchase such shares exists at the time of 
the reduction, and such shares are in fact 
redeemed or purchased and retired pursuant to Sections 1905 or 


1906.” 


This amendment, in the identical language, was prepared and 
sponsored by the Los Angeles Bar Association delegation to the 
1953 Conference of State Bar Delegates. This writer was a mem- 
ber of the Los Angeles Delegation committee on corporations 
which prepared the amendment, and was assigned the task of 
drafting it. It may now be helpful to explain its purpose and 
effect and the procedure which may be followed to make use of 
the new amendment, as several code sections are affected. 


There are many occasions when a stockholder is divesting him- 
self of his interest in a corporation in favor of the other stock- 
holders when it will be advantageous for the corporation rather 
than the other stockholders to purchase the retiring stockholder’s 
shares. There are occasions when stockholders in a close corpora- 
tion will disagree to the extent that they cannot carry on their 
business together. If neither is able to raise the money on the 
outside to buy out the other, they may find it necessary for the 
corporation to make the purchase. There are also occasions when 

*Charles E. Millikan, Jr., is an LL.B. University of Southern California, and senior 
partner of Pasadena law firm of Millikan and Montgomery. Mr. Millikan was a dele- 
gate to the 1953 State Bar Convention and has served on the Committee on Substantive 


Law. His article on yy, ap ing in the January, 1953, issue of the BULLETIN 
was republished by the State Bar Committee on mtinuing Education. 
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the shares of a deceased stockholder must be purchased from his 
estate and only the corporation possesses sufficient funds to make 
the purchase. The instances in which a corporation will be allowed 
to repurchase its stock without the existence of surplus have been 
substantially increased by the amendment. 

The 1954 Internal Revenue Code is specific and comprehensive 
in defining the taxable result to a stockholder when his shares are 
purchased by a corporation. (See I.R.C. (1954) Sec. 302.) In 
many cases the gain or loss resulting from the sale of stock to a 
corporation will be treated as capital gain or loss just as it would 
if the sale were to a third party. Elimination of possible tax disad- 
vantages by the new code will probably make purchases of its 
stock by a corporation a more popular method. 

This article will deal with the procedure for repurchase or re- 
demption of shares by a corporation from or in connection with its 
stated capital, comparing the procedure which has been in effect 
with that now additionally possible by reason of the amendment of 
Corp. Code 1904. 


I. PURCHASE OR REDEMPTION OUT OF STATED CAPITAL 

A corporation may purchase its shares out of stated capital only 
in the limited cases provided in Section 1706. That section provides 
for purchase to compromise claims or debts or controversies with 
shareholders, to eliminate fractional shares, to redeem shares sub- 
ject to redemption, to eliminate dissenting shares in a plan of con- 
solidation or merger, and to repurchase shares from an employee 
other than an officer if the corporation has an option or obligation 
to repurchase. When a purchase is made from stated capital, the 
shares purchased are automatically restored to the status of author- 
ized but unissued shares. (Corp. Code 1710.) The corporation may 
not authorize those shares to be carried as treasury shares, and no 
resolution is necessary to retire the shares. (Corp. Code 1710, 1714. 
see Corp. Code 1709.) However, the stated capital is not automati- 
cally reduced by a purchase from stated capital, but such reduc- 
tion requires a corporate resolution. (Corp. Code 1710.) When 
such a purchase is made and the stated capital is not reduced by 
resolution, the accounts of the corporation will be in the peculiar 
state of including in stated capital the shares which have been auto- 
matically retired. In this situation the accountant will have to pro- 
vide an offsetting entry of some sort to balance the accounts. This 

(Continued on page 45) 
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selection of judges 


MISSOURI vs. THE NATION 


By ARTHUR N. GREENBERG* 

“Tt is of special moment to maintain the 
position and functions of the judiciary in 
our polity because law is under attack in 
a time of rising political absolutism 
throughout the world. Law, as distin- 
guished from laws, calls for judges. A 
polity carried on according to law calls 
for judges of the highest order of char- 
acter, ability and professional compe- 
tence.” 

Arthur N. Greenberg Roscoe Pound 


THE MISSOURI PLAN 
The House of Delegates of the American Bar Association in 
1937 adopted a resolution : 


“ce 


. in its judgment the following plan offers the most 
acceptable substitute available for direct election of 
judges: 

(a) The filling of vacancies by appointment by the execu- 
tive or other elective official or officials, but from a 
list named by another agency, composed in part of 
high judicial officers and in part of other citizens, 
selected for the purpose, who hold no other public 
office. 


(b) If further check upon appointment be desired, such 
check may be supplied by the requirement of confir- 
mation by the State Senate or other legislative body 
of appointments made through the dual agency sug- 
gested. 

The appointee after a period of service should be 
eligible for reappointment periodically thereafter, or 
periodically go before the people upon his record, 
with no opposing candidate, the people voting upon 
the question ‘Shall Judge Blank be retained in 
office ?” ”” 
*Arthur N. Greenberg was admitted to the California Bar, 1953; graduated from 
UCLA School of Law, 1952; member Order of Coif, Phi Beta Kappa, Los Angeles Bar 


Association; National Vice Chairman, Procedural Reform Committee, Junior Bar 
Conference of American Bar Association, 1954-1955. 


1Haynes, Selection and Tenure of Judges, X (1944). 
262 ABA Rep. 893-897 (1937). 
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The American Bar Association’s proposal has been popularly 
called “The Missouri Plan” because Missouri, in 1940, was the 
first state to adopt a comparable method of judicial selection.* 


WHY THE MISSOURI PLAN? 

The direct relationship between the quality of judges and the 
proper administration of justice* requires able and competent 
judges. Proponents of the Missouri Plan urge that their method 
of selection will put such judges on the bench and keep them there 
better than popular election because : 


1. Popular election of judges does not lead to the best qualified 
judiciary. 

Popular election of judges in modern, urban society is not con- 
ducive to the selection of the best qualified judiciary. In early, 
rural, agricultural America, the leaders of the bar were well known 
to the voters who observed them in practice and knew their repu- 
tation. Thus the electorate was able to make a wise choice from 
among relatively small numbers of qualified lawyers. However, 
judges are almost unknown in the urban society of our times. 
Accordingly, where selection of judges is governed by popular 
election, the judge who has achieved the greatest publicity or the 
most notoriety is often elected.° 


2. Popular election of judges leads to political abuses. 

Jacksonian Democracy was a factor which led to lowering of 
qualifications of judges and to frequent elections.* Where direct 
elections occur, judges are generally selected by those who control 
party organization and machinery.’ 

It has been said that “there is no harm in turning a politician 
into a judge. He may become a good judge. The curse of the elec- 
tive system is that it turns almost every elective judge into a 
politician.”* A former Missouri judge stated “I was elected in 
1916 because Woodrow Wilson kept us out of war. I was defeated 
in 1920 because Woodrow Wilson did not keep us out of war. In 
both of these elections not more than 5% of the voters knew | 
was on the ticket.’””® 

(Continued on page 49) 

*Douglas, The Missouri Plan, 26 Dicta. 55 (1949) 

*Vanderbilt, Minimum Standards of Judicial Administration, 3 (1949). 

SHaynes, op. cit. supra note 1, at XVII. 

*Vanderbilt, *. cit. supra note 4, at XXIII and XXIV; Love, Judicial Selection and 
Tenure, U. of Law Forum 544, No. 4 (1952). 

TLove, supra po 7, at 545. 

8American Bar Association, The Improvement of the Administration of Justice, 82 


(3rd ed. 1952). 
*Douglas, supra note 3, at 57. 
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Silver Memories 
Rte Br crore otiro Brot Ke 


Compiled from the World Almanac and the L. A. Daily Journal 
of November, 1930, by A. Stevens Halsted, Jr. 


Proving that the lawyers of the coun- 
try are not all wet, but are really only 
about two-thirds wet, the poll just con- 
cluded by the American Bar Associa- 
tion finally and effectually decides that 
13,799 are wet and in favor of repealing 
the Eighteenth Amendment, as against 
6,340 who are dry and in favor of letting 
the poor bootleggers alone. Approxi- 


mately 75% of the Association voted. 
xk * * 


A. Stevens Halsted, Jr. 


Following further breaks in the stock market carrying prices 
to new low levels, prominent Demacratic leaders of the nation 
joined in a pledge to the country that the Democratic party 
will lay aside partisanship’ in the next Congress, control of 
which will be only nominally Republican, in the effort to “steer 
the legislation of the nation in a straight line toward a goal of 
prosperity.” Among those signing the manifesto were James 
M. Cox, Democratic Presidential nominee in 1920; John W. 
Davis, Democratic Presidential nominee in 1924; Alfred E. 
Smith, Democratic Presidential nominee in 1928; Joseph T. 
Robinson, Democratic leader of the U.S. Senate; John N. 
Garner, Democratic leader in the House of Representatives ; 
John J. Raskob, chairman of the Democratic National Com- 
mittee; and Jouett Shouse, chairman of the Democratic Na- 
tional Executive Committee. This Democratic offer of non- 
partisan, non-obstructive cooperation in Congress to rescue the 
country from its economic troubles has been accepted by the 


Hoover administration “with full faith and credit.” 
* * Ox 


Thanksgiving Day dinners this year will cost less through- 
out California than they have in 15 years. Turkeys are plenti- 
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ful, with the average retail price being 35 cents a pound. Eggs 
are selling at 18c a dozen. 
* * * 

The U.S. Supreme Court, in deciding four cases from the 
community property states of Arizona, Louisiana, Texas and 
Washington, held the laws of those states gave wives vested 
interests in income from community property and permitted 
them to make separate federal income tax returns. The deci- 
sion cost the government more than $100,000,000 in estimated 
taxes. ines 

Hugh Walpole, novelist, declared in an address at King’s 
College that only six books in the world are worthy of being 
called literature. He listed them as follows: “War and Peace,” 
Tolstoy; “The Iliad,” Homer; “Pride and Prejudice,” Jane 
Austen; the first volume of Keat’s poetry; “Arabia Deserta,” 
Doughty ; and “Canterbury Tales,” Chaucer. 

* * * 

In two opinions by Mr. Justice McReynolds, the U.S. Su- 
preme Court has unanimously affirmed District Court deci- 
sions holding most of the leading distributors of motion pic- 


tures guilty of violating the Sherman Anti-Trust laws. The 
high Court held the uniform standard contract used in leasing 
films illegal, and reversed the lower court’s approval of the 


credit system required of the exhibitors. 
* * * 


At Addis Ababa, 39-year old Emperor Haile Selassie I, who 
claims descent from King Solomon and the Queen of Sheba, 
and bears the titles of Lord King of Kings of Ethiopia, Con- 
quering Lion of the Tribe of Judah, the Elect of God, and the 
Light of the World, was crowned. Simultaneously, the imperial 
consort, the Empress Waziru Menen, a short, rotund woman of 
40, was crowned as Etega Menen. 

a 

Gains by the National Socialist, or German Fascist, Party and 
a slump in the vote of the bourgeois parties were reflected in the 
Reichstag election returns. The brown-shirted Hitlerites, pledged 
to a dictatorial government, won 107 seats where they had only 12 
before. Last July the Reichstag was dissolved by edict of President 
von Hindenburg following its rejection of Chancellor Heinrich 
Bruening’s finance decrees. 
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US,others J n A 


By George Harnagel, Jr. 


“An interesting phenomena is the im- 
pact of a trust under a will on the lay 
mind, resulting in bewilderment, anger 
and occasional nausea. Some laymen have 
the sagacity to suspect the document of 
being constructed along complicated lines 
in order to justify fees.” So writes Thomas 
S. Edmonds, President of the Illinois 
State Bar Association in an article en- 
titled “Pandering to the Client’s Intel- 
lect” in a recent number of J/linois Bar 
Journal. To forestall or minimize these consequences he suggests 
two devices: (1) Section and paragraph headings in the will and 
(2) a letter to the client accompanying the draft of his will and 
explaining it briefly paragraph by paragraph. 

a ae 

The Association of the Bar of the City of New York, through 
its Special Committee on Studies and Surveys of the Administra- 
tion of Justice, has produced a report the tenor of which is 
disclosed by its title: ““Bad Housekeeping—the Administration of 
the New York Courts.” In transmitting the report to Mr. Harrison 
Tweed, chairman of a commission which is undertaking to recom- 
mend to the legislature changes in the organization of the state’s 
courts, Mr. Allan T. Klotts, president of the Association, made 
these comments : 3 

“.. . [T]he material has been finally collated into what seems 
to us a shocking picture of the lack of modern management 
which must contribute in some measure to the notorious delay 

of our State’s courts, particularly in the metropolitan area. . . . 

“.. . [O]ur Special Committee submits a report strongly 
supporting your Commission’s proposal that the Legislature this 
year create an Administrative Office within our judiciary to 
enable the judges themselves to bring about order in their own 

house. . . 

“.. . [A] mere increase in the number of Supreme Court 
justices, as recently proposed [is not the solution]. In the higher 


George Harnagel, Jr. 
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courts where the congestion exists New York City now has more 
judges than all of England. Our courts for the city alone now 
cost more per year than all our Federal courts for the entire 
nation. Yet calendars still run years behind. It would be truly 
deplorable if our Legislature should think it can meet this 
problem by simply adding more judges.” 
i ee 
The Brooklyn Bar Association announces two innovations. One 
is the establishment of an Annual Award to be given to a member 
of the Association for “Outstanding Achievement in the Science 
of Jurisprudence and Public Service.” The other is a theatre party 
which also promises to become an annual event. The play selected 
for the first party was “Witness for the Prosecution.” 
* * * 


Wanted: A One-Armed Lawyer 


In a recent issue of The Antitrust Bulletin Blackwell Smith of 
the New York bar, in commenting on “the frustration [of the 
business man] arising from never being able to get a clear answer 
to an antitrust question,” tells about an “ex-client who was ob- 
served going all over town in the urgent search for a one-armed 
lawyer.”” When asked by his friends for an explanation, he said: 
“My former lawyer has been driving me crazy. When I put my 
problem, all I can get is: ‘On the one hand, this... and... on 


the other hand, that.’ I simply have to find a one-armed lawyer.” 
os “se 


An integrated bar act has been passed by the Territorial House 


of Representatives of Alaska. 
x * * 


Law Reform—By Vengeance 

“Occasionally to be sure, some major work of law reform has 
been taken up by the government. Thus in 1894 F. E. Smith, later 
Lord Birkenhead, obtained a first class grade at Oxford when he 
took the Honours School of Jurisprudence examination, but the 
next year when he took the B.C.L. examination he gave the wrong 
answer to a question on the Rule in Shelley’s case, with the result 
that he received only a second class grade. He vowed that ‘When 
I am Lord Chancellor I shall abolish that rule’—and exactly thirty 
years later he did just that.”—Chief Justice Arthur Vanderbilt of 
New Jersey. 

(Continued on page 63) 
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THE PRESIDENT’S PAGE 
(Continued from page 34) 


ACTION IN JANUARY 


Before the adjournment of Congress at the end of last summer, 
the Ways and Means Committee was unable to pass upon all the 
bills that are going into the omnibus amendment. When Congress 
reconvenes in January, it seems likely that the Committee will soon 
vote upon the entire amendment. The bill will then go to the floor 
of the House. If it passes the House, concurrence must still be 
obtained in the Senate. 


In view of the fact that Jenkins-Keogh is part of an omnibus 
bill amending the Internal Revenue Act, it will have many sup- 
porters in the House. Prospects for its passage are encouraging. 


Mr. George Roberts, senior member of the firm of Winthrop, 
Stimson, Putnam & Roberts of New York City, and Chairman of 
the special committee of the American Bar Association on Retire- 
ment Benefits, stated during the hearing before the House Ways 
and Means Committee that this bill is for the benefit of the young 
and middleaged professional men of all professions, doctors, law- 
yers, architects, engineers, accountants, and in fact, for the benefit 
of all the self-employed. 


With respect to what you may do to aid or impede the passage 
of this measure, may I paraphrase the very excellent editorial 
statement found in the August 20, 1955, issue of the Journal of 
the American Medical Association : 


“The progress made during this first session of the 84th 
Congress and the strong statements made by many mem- 
bers of Congress during the hearings of June 27 and 28 
should encourage [lawyers], other self-employed persons, 
and other interested individuals to inform their congress- 
men of their views while they are at home this fall. The 
prospects for the enactment of these bipartisan bills to 
establish a voluntary pension system for the self-em- 
ployed are definitely on the upgrade. Perhaps the time 
is approaching when it will no longer be an economic 
sin to be self-employed.” 
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EMPLoyY EE 
BENEFIT PLANS 


— your questions answered 


We have worked closely with 
attorneys, employers, and under- 
writers in setting up various 
plans in the pension and profit- 
sharing fields. Answers to your 
questions regarding benefit plans 
may be found in our knowledge 
gained through experience. 


TRUST DEPARTMENT 


California Bank 
as JA) ngeles 


HEAD OFFICE: 
629 South Spring St., Los Angeles 
Michigan 0111 
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CORPORATION CODE 
(Continued from page 36) 


should probably be accomplished by a deficit entry in the capital 
account which will allow the stated capital to remain unchanged, 
but which will result in decreasing the net capital account by an 
amount equal to the stated capital attributable to the purchased 
shares, or the purchase price of the shares, whichever is less. 

Often the purchase or redemption price of stock purchased or 
redeemed pursuant to section 1706 will exceed the stated capital 
attributable to such shares. In that event, the excess must be pro- 
vided from surplus. It will happen on occasion that the purchase 
or redemption price is less than the stated capital attributable to 
such shares. In such event, the net decrease in the capital account 
will equal the purchase or redemption price, and when and if the 
stated capital is reduced by resolution there will result a reduction 
surplus equal to the difference between the purchase price and the 
stated capital attributable to the purchased shares. 

Safeguards for protection of creditors and preferred stockholders 
are provided in Corp. Code Section 1709. It should be noted that 
these safeguards are non-specific and less stringent than the safe- 
guards provided in Section 1907 which will be discussed below as 
it applies to the procedures made possible by the amendment to 
section 1904. It should also be noted that it is not necessary for 
a reduction surplus to exist at any time, and it is not necessary to 
reduce stated capital in order to repurchase or redeem shares pur- 
suant to section 1706. This is in direct contrast to the new pro- 
cedure. 

II. PURCHASE OR REDEMPTION FROM REDUCTION 

SURPLUS, NEW PROCEDURE 

The amendment to section 1904 does not broaden the situations 
wherein a corporation may redeem or repurchase its shares out of 
stated capital. Those situations are still defined and limited by 
section 1706. However, it is now possible, because of the amend- 
ment, in effect to purchase or redeem shares out of stated capital 
in situations not covered by section 1706. For example, a corpora- 
tion may now purchase its non-redeemable common shares if it is 
financially able, even though it has no surplus of any kind. This 
was usually not possible before the amendment to section 1904. 
The procedure to be followed in these new situations is quite differ- 
ent from that to be used if the shares may be purchased or re- 
deemed under section 1706. The safeguards are more comprehen- 
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sive under the new procedure. It requires consent on the part of 
the shareholders, notice filed with the Secretary of State, and other 
steps which are outlined below. 


A. When There Is One Class of Stock. 

If a corporation has issued and there is outstanding one class 
of stock, the corporation may repurchase as many of the shares 
as the net assets will allow, if the following conditions exist : 

(a) The holders of two-thirds (24) of the shares, other than 
the shares to be purchased, consent to the purchase by vote or in 
writing. (Corp. Code 1906 (a).) 

(b) The directors determine that the corporation will not be 
rendered unable by the purchase to satisfy its liabilities when they 
become due. (Corp. Code 1907.) 

(c) The directors determine that the current fair market value 
of the assets remaining after the purchase will be at least one and 
one-quarter (14%4) times the debts and liabilities. (Corp. Code 
1907.) 

When these conditions are present, the corporation has the right 
to purchase shares from reduction surplus and it may proceed to 
create the reduction surplus. This it does by a resolution of its 
directors which must set forth the amount by which the stated 
capital is reduced, that amount being the stated capital attributable 
to the shares to be purchased. The resolution should also include 
the authority to purchase the shares. The resolution must be ap- 
proved by the vote or written consent of the holders of a majority 
of the outstanding shares, whether or not the shares are voting 
shares. The stated capital is reduced by the resolution, though the 
shares are not yet purchased (provided they are later purchased). 
In fact the shares cannot be purchased until one further step is 
taken. 

After compliance with paragraphs (a) to (c) supra, and after 
adoption and approval by the shareholders of the resolution reduc- 
ing the stated capital and authorizing purchase, a certificate must 
be filed with the Secretary of State and a certified copy must be 
filed with the county clerk of the county of the corporation’s prin- 
cipal office, which certificate must state: that the stated capital has 
been reduced, the original and remaining stated capital, the esti- 
mated amount of debts and liabilities, the fair market value of the 
assets, the amount of the reduction surplus, the fact that the reduc- 
tion surplus will be used to purchase shares, the fact that the cor- 
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poration will be able to pay its debts when due and that the assets 
remaining after the purchase will be at least one and one-quarter 
(14) times the liabilities. The filing fee charged by the Secretary 
of State for the certificate is $5.00 plus $3.00 for comparing and 
certifying the copy for the county clerk. The county clerk’s filing 
fee is $2.00. 

When fourteen days have elapsed after filing the certificate with 
the Secretary of State (no time limit applies to filing with the 
county clerk) the shares may be purchased and the reduction sur- 
plus account charged with the purchase price. (Corp. Code 1908, 
1711.) The resolution of the directors is the act causing the reduc- 
tion in stated capital; the purchase and retirement of the shares 
does not further affect the stated capital, except to validate the 
prior reduction. (Corp. Code 1904, 1711.) 

If the purchase price of the shares is in excess of the stated 
capital attributable to those shares, the amount of the excess may 
be charged to the reduction surplus account, if any, remaining from 
prior reductions in stated capital, or to the earned surplus account. 
(Corp. Code 1707) If there is no earned surplus or remaining 
reduction surplus from prior transactions, except as noted below, 
the shares cannot be purchased for an amount in excess of the 
stated capital attributable to such shares; i. e., cannot be purchased 
for more than their par value, except that if the purchase is made 
according to the new procedure, and the purchase could also have 
been made pursuant to section 1706, the excess may be provided 
from any surplus. If the shares are to be purchased at a price less 
than the amount of the stated capital attributable to such shares, 
the reduction surplus remaining may be withdrawn by the remain- 
ing shareholders (Corp. Code 1906 (a)), may be used to offset 
any deficit arising from loss or revaluation of assets (Corp. Code 
1910), or may be left as a reduction surplus account. 


B. When There Is More Than One Class of Stock. 

If there are two or more classes of stock and one of the classes 
is a preferred issue, either redeemable or non-redeemable, that 
preferred stock may be purchased and retired from reduction sur- 
plus created as a part of the plan of purchase or redemption by 
following the same steps as outlined in A above. However, the 
purchase price of the redeemable preferred may not exceed the 
redemption price, and the purchase price of non-redeemable pre- 
ferred may not exceed the amount of the lowest liquidation pref- 
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erence of such stock (Corp. Code 1906 (b) (2) and (3)). Of 
course, preferred stock cannot be repurchased if such a purchase 
would violate the rights of higher preferred stock which is out- 
standing. 

Except for preferred stock and redeemable common stock no 
shares may be purchased from the reduction surplus created by 
their purchase. Thus, if there are two classes of common shares, 
no part of either of the classes could be purchased from the reduc- 
tion surplus, unless one of the classes were redeemable, in which 
event only the redeemable shares could be purchased (Corp. Code 
1906 (b)). If there remains only one class of shares outstanding 
after completion of a program of purchase or redemption, part of 
the remaining shares may be purchased as in II A above. It should 
be noted that there may be different types of stock and yet be only 
one class if the different types are series of one class (Corp. 
Code 1100). 

III. SUMMARY 

In some situations shares may be repurchased according to one 
of the above procedures and not the other, and in some situations 
shares may be repurchased according to either procedure. Redeem- 
able shares may usually be redeemed by either procedure. Because 
of simplicity, shares will usually be purchased or redeemed directly 
from stated capital when allowed by section 1706. The new pro- 
cedure will normally be used only in those situations not covered 
by section 1706. 

To insure that the transaction will be final when it is made and 
to prevent the seller from being liable to refund the purchase price 
and seven per cent (7%) interest the corporation should take care 
to comply strictly with the applicable procedure as outlined above. 
(Corp. Code 1715.) 
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SELECTION OF JUDGES 
(Continued from page 38) 


Judges should not be influenced by political debts or alliances ; 
however, the elective system places a premium upon political 
pressure. Judges should be free to decide in accordance with true 
conviction and not for the purpose of appeasing political forces 
which might throw them out of office at the next election.’ 

Furthermore, judges not required to campaign for office are 
able to devote more time to judicial duties. After several years 
of operation of the Plan, the Missouri Supreme Court has re- 
mained current with its dockets and is so today. The Missouri 
experience has lessened delays in litigation and decreased costs 
because judges are not required to campaign for their offices.’ 


3. Selection of judges by party leaders has the same objection 
as popular election thereof. 

The executive with unchecked power to appoint judges may 
be influenced by politics or favoritism. Although it is possible for 
abler judges to be chosen in this manner than by direct election, 
the same objections found in judges selected by popular election 


exists where appointment can be made by party leaders.’? 


4. Today, more than ever, the rise of administrative tribunals 
requires able judges. 

Dean Pound points out that the rise of administrative tribunals 
with increasing power and jurisdiction threatens to supersede the 
common law and equity courts unless the courts are made adequate 
to a full, speedy and inexpensive administration of justice. Since 
there is a direct correlation between the quality of judges and 
their ability to administer justice, selection of able judges takes on 
greater importance.*® 


5. The cause of liberalism requires the Missouri Plan. 
Many arguments have been made that appointed judges tend to 
be conservative in their rulings, whereas elected judges are liberal 
and more apt to decide in favor of the majority.™* 
However, Professor Haynes lists the leading cases of social 


American Bar Association, op. cit. supra note 9, at 83. 

a. supra note 3, at 62; Ewing, ‘Non-Partisan Selection of Judges, 34 Chi. 
B. 470 (1953) 

By Fe Hn Bar Association, op. cit. supra nee 9, 

Haynes, op. cit. supra note 1, at IX; The. : on Plan for Selection and 
Tenure of Judges, 21 Conn. B. J. 288- 289 (1989). 
Annan. The Missouri Plan .. . How it W orks, 30 Mich. State B. J. 301 No. 8 
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significance of the last half century, from which he concludes 
that appointed judges on the federal bench, have a much better 
record from the liberal point of view than their elected brethren 
of the state courts, although the great majority of the federal 
judges were appointed by conservative presidents and confirmed 
by conservative senates.*° 


In any event, the overwhelming majority of litigation does not 
involve social questions which can be affected substantially by the 
judges who decide them. It does, however, require judges with 
ability to administer an intricate and complicated system of law. 
Incalculable harm is done to both the community and the litigant 
when the character and ability of judges are inferior. Dean Pound 
states that : 


“c 


. appointed judges with secure tenure, while adhering 
to the law, have yet been more liberal, without regard 
to the politics of those appointing them, than elected 
judges with short terms. The reason is not far to seek. 
The strong, independent lawyer on the bench, knows how 
to attain ends through that law, is not afraid to do things 
which the mediocre judge with insecure tenure is too 
mistrustful of himself and too timid to attempt.*® 

OPPOSITION TO THE MISSOURI PLAN 

Opposition to the Missouri Plan is raised by some political 
scientists who regard the judicial function as political and thus re- 
quiring judges to be chosen in a partisan manner.'? 

It has been argued that “. . . judges should reflect settled public 
opinion ; that is, they should have enough sympathy with popular 
programs to prevent them from sabotaging such programs .. .” 
and “. . . in a democracy they should execute the policies of the 
people . . . there is no means of insuring that judges will carry out 
the policies of the people except partisan choice of judges— 
whether by executive appointment or by popular election . . .”2* 


Such argument completely ignores Professor Haynes’ survey. 
In addition, ours is a government of law and not of men. Popular 
sentiment changes from time to time and judges who rule on the 


Haynes, op. cit. supra note 1, at 184-216, Ch. VII, Are Elected Judges with Short 
Terms more Liberal than Appointed udges with Secure Tenure? 

Haynes, op. cit. supra note 1, at XVIII. 

MWormuth & Rich, Politics, The ea and the Selection of Judges, 3 Utah L. R. 
459 (1953). 

%Wormuth & Rich, supra note 18, at 462-463. 
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basis of current public desires are not fulfilling their judicial 
function. 
THE SITUATION TODAY ; 

In i952, the Section on Administration of Justice of the 
American Bar Association reported that in 20 states all judges 
are elected by the people and in 14 other states all judges except 
certain inferior court judges are so elected. In 6 states, judges 
are appointed by the Governor with the consent of a legislative 
body or other commission. In 4 states judges are elected by the 
two houses of the legislature in a joint meeting. In Florida, judges 
of the Supreme Court and most superior courts are elected by the 
people, except that the principal trial judges and a few inferior 
judges are appointed by the Governor with the consent of the 
Senate.’® 

In Missouri, California and Alabama, variations of the Missouri 
Plan are in operation. Moreover, during 1952 and 1953, the Plan 
was under consideration in at least 9 states.?° 

At the present time a non-profit corporation called “Better 
Judges for Michigan” is proposing a constitutional amendment 
in Michigan to adopt the Missouri Plan. In Texas a referendum 
has been held among lawyers to determine whether or not they 
approve proposed changes to the Missouri Plan. A similar judicial 
article, drafted by a committee appointed by the Illinois Bar Asso- 
ciation and the Chicago Bar Association, is now before the Illinois 
General Assembly.”* 

The voters of Missouri have approved the Missouri Plan three 
times, in its initial adoption in 1940, in defeating a proposed re- 
pealing amendment in 1943, and in 1945 in adopting the new 
Constitution of Missouri.”* 

In a survey by the Special Committee on Judicial Selection 
and Tenure of the American Bar Association taken in 1938, the 
following interesting facts were revealed. In the 10 states where 
most judges are not chosen by popular election, courts were able 
and respected by the bar and the public. All attempts to impose 
an elective system were rebuffed. 

However, in 18 other states, movements have existed or were 
under way to substitute some other method for direct election of 


“American Bar Association, op. cit. supra note 9, at 81. 
*Wormuth & Rich, supra note 18, at 460. 
See U. of Illinois Law Forum, Vol. 1952, No. 4. 
“Ewing, supra note 12, at 465. 
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judges. In all but 6 of the remaining 20 states, there is dissatis- 
faction with the courts and with the administration of justice on 
the part of both the public and the bar. During the period since the 
report of the special committee the momentum has increased in 
favor of appointive judges.”* 


THE MISSOURI PLAN IN ACTION 

In Missouri, judges are appointed by the Governor from among 
three persons nominated by a “judicial commission” consisting 
of lawyers, laymen and judiciary. Members of the commission 
hold no public office, receive no salaries, and hold no official posi- 
tions in political parties. 

At the first general election occurring after 12 months from 
the time of the appointment, each judge appears on the ballot 
unopposed. The judge runs on his record, the voters deciding 
whether the judge shall be retained in office. Thereafter, at the 
end of each term, the name of each judge appears in the ballot 
in the same manner and unopposed. Certain judges not covered 
by the provisions of the Missouri Plan may be brought under the 
provisions by a majority vote of the electors.** 


In California, vacancies in the Supreme and Appellate Courts 
are filled by the Governor upon the confirmation of the majority 
of a commission on qualifications consisting of the Chief Justice 
of the Supreme Court, the presiding justice of the District Court 
of Appeal and the Attorney General.?> As a matter of practice. 
consultation with the State Bar of California has been followed 
before making interim appointments to Superior and Municipal 
Courts. The Appellate method of selection is not followed with 
respect to Superior Court judges, until the majority of the voters 
in each county vote approval thereof. 


Alabama was the third state to adopt a version of the Missouri 
Plan in November, 1950. Vacancies occurring on the bench of the 
Circuit Court in Birmingham are now filled by appointment of 
the Governor from a list of three nominees submitted by the Jef- 
ferson County Judicial Council which consists of lawyers, laymen 
and one judge.”® 


%American Bar Association, op. cit. supra note 9, at 82; Vanderbilt, op. cit. supra 
note 4, at 26. 


*Missouri Constitution of 1945, Article V, Sec. 29. 
%California Constitution, Article VI, Sec. 26. 
*%California Constitution, Article VI, Sec. 26. 





56 Los ANGELES Bar BULLETIN 


In California, the Governor initiates the appointment subject 
to the approval of the commission. However, in Missouri, the 
commission nominates three candidates from whom the Governor 
must select one. Under the Missouri Plan the Governor does not 
choose the nominees. Therefore, the Missouri commission may 
tend to balance appointments, and on one occasion has appointed 
three candidates of the political party opposed to the Governor.”* 

In California, the Governor selects the nominees. It would ap- 
pear more difficult for a commission to reject a qualified man under 
the California system than under the Missouri Plan. However, 
on occasion, the California commission has refused to approve the 
Governor’s appointment.”* 

In Missouri, before each election, the bar is polled to give its 
opinion about each judge running for election. The results are 
publicized and, in the case of one judge opposed by the bar, defeat 
resulted at the next election.”® 


In California, for the most part, trial judges are originally ap- 
pointed to the bench by the Governor, and once appointed, they 
are customarily reelected. Accordingly, where the original guber- 


natorial selection is wise, the results are identical to those en- 
visioned by the adherents of the Missouri Plan. 


CONCLUSION 

The trend is away from direct election of judges. Campaigns - 

in many states are urging adoption of modified Missouri Plans. 

The goal of jurists, legal writers and lawyers is better administra- 

tion of justice. The Missouri Plan tends to place qualified men 
on the bench to help achieve that goal. 


“All agree that we want good judges. All agree, surely, 
on the primary qualities that the good judge must have: 
honesty and courage; wisdom and learning; the kind of 
humility that enables a man to rise above the faults and 
prejudices of his own inner self, and to see and think 
and decide on higher grounds. And all agree that we want 
the system of judicial selection and tenure—whatever it 
may be—that is most likely, taking the world as it is, to 
put such men on the bench and keep them there.”’*° 


“American Bar Association, op. cit. supra note 9, at 81-82. 

*%Tendler, supra note 15, at 29. 

Smith, The California Method of Selecting Judges, 3 Stan. L. R. 571 (1950-1951) 
Ewing, supra note 12, at 470. 
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Opinions of the Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 226 
(May 17, 1955) 

ATTORNEY’S FEES—DIVORCE LITIGATION—AGREEMENT 
BETWEEN PLAINTIFF AND PLAINTIFF’S ATTORNEY— 
DUTY TO DISCLOSE TO COURT. 

An attorney asks two questions based upon the following state- 


ment of facts: 


Wife asked Attorney to obtain a divorce for her. Wife was 
without funds to pay more than the filing fee, and from her 
description of Husband’s work habits, collecting the fee from 
him would be difficult if not impossible. However, Wife’s 
mother owned property and both Wife and Mother agreed 
with Attorney that if Attorney would represent Wife in the 
divorce action and obtain an order requiring Husband to pay 
Wife’s attorney fees, Mother would guarantee payment of 
fees in the event that the fees could not be collected from Hus- 
band. 

Attorney obtained the order for Husband to pay Attorney’s 
fees, and the affidavit filed stated that the Wife had not per- 
sonally arranged to pay his fees. Shortly after the order was 
signed, Husband departed from the state and cannot now be 
found. Mother has died, Wife has said that she would author- 
ize payment of the fees out of her share of the estate, but the 
attorney for the estate advised her that she was under no 
obligation to pay Attorney. 


The attorney asks two questions : 


1. “Where a wife without immediate funds wants a divorce 
and there is a question as to whether or not the husband 
can be depended upon to comply with an order, must the 
attorney elect to rely solely on the credit of the wife, or 
may he seek to look first to the husband, and, if collection 
from him is impossible, then by agreement hold the wife 
responsible ?” 

. “Is it prerequisite that these facts be fully brought to the 
court’s attention at the time of the hearing of the order to 
show cause?” 


1. The first question, relating to the manner of contracting for 
fees in a divorce case, is essentially legal in nature and does not 
raise ethical questions which need consideration by this Commit- 
tee. See Opinion 63 of Committee on Professional Ethics and 
Grievances (A.B.A. 1932), stating in part as follows: 
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“Any question as to the amount of an attorney’s fee or method 
of its payment is a matter of contract, expressed or implied, 
to be construed as other contracts are construed. Any contro- 
versy concerning such a matter is a matter of law to be deter- 
mined by the courts. Ordinarily no ethical question is involved 
in such a controversy.” 


2. As to the second question, it is the Committee’s opinion that 
in fee matters as in other cases, counsel owe to the court a duty of 
complete candor, and all facts must be brought to the court’s atten- 
tion in discharge of that duty. The failure of counsel to disclose 
whatever agreement existed as to fees is, on the facts shown, a 
breach of duty of complete candor due the court. 


Canon 22 of the American Bar Association Canons of Profes- 
sional Ethics, entitled “Candor and Fairness,” provides in part as 
follows: 


“The conduct of the lawyer before the Court and with other 
lawyers should be characterized by candor and fairness. 

* * * 

“It is unprofessional and dishonorable to deal other than can- 
didly with the facts in taking the statements of witnesses, in 
drawing affidavits and other documents, and in the presenta- 
tion of causes.” 


The oath recommended by the American Bar Association con- 
tains a pledge that the lawyer “will never seek to mislead the judge 
or jury by any artifice or false statement of fact or law.” Drinker, 
Legal Ethics (1953) 74. 


With respect to the duties of a lawyer towards the court, it has 
been said: 


“* * * He violates his oath of office when he resorts to 
deception, or permits his clients to do so. He is under no 
obligations to seek to obtain, for those whom he represents, 
that which is forbidden by the law. * * *” People v. Beattie, 
137 Ill. 553, 574 (1891), quoted in Drinker, of. cit. supra 
at 75. 


The obligation of candor and fairness has been imposed gen- 
erally in fee matters to require full disclosure of all facts. See 
Opinion 38 of Committee on Professional Ethics and Grievances 
(A.B.A. 1947) (charging client for railroad fare as expense when 
using a pass) and Opinion 94 (trading of fees between special 
master and attorney in mortgage foreclosures). While the present 
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situation finds no exact parallel in prior opinions of the American 
Bar Association or this Association, in cognate matters with refer- 
ence to agreements by one spouse to pay the fees of the other, full 
disclosure to the court is required. 

Drinker, op. cit. supra at 129; 

Loveren v. Loveren, 106 Cal. 509, 513 (1895) ; 

16 Cal. Jur. 2d 484. 


In the present case it appears that something significantly less | 
than full disclosure was made to the court. In such circumstances 
it is the opinion of the Committee that the failure to make full 
disclosure to the court of all facts pertinent in the matter of fees 
on the order to show cause constituted a breach of the duty of 
candor and fairness. The foregoing assumes that the attorney was 
required by law or court rule to file the affidavit containing the 
representation as to fees or chose for other reasons to do so. 

This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article X, Section 3.) 


OPINION NO. 227 
(May 17, 1955) 
ATTORNEY AS SALES AGENT OR BROKER FOR LIFE IN- 
SURANCE COMPANY FOR PURPOSE OF WRITING LIFE 
INSURANCE FOR HIS CLIENTS. 


A lawyer requests the Committee’s opinion on the following 
question : 


“Would it be improper for an attorney to procure a license as 
a Life Insurance agent or broker solely for the purpose of 
writing various types of life insurance for the attorney’s 
clients when the attorney sees a business situation in his client’s 
affairs that could be helped by the use of life insurance ?”’ 
This inquiry involves two problems: (1) As to whether an attor- 


ney’s proposed activity as a life insurance agent or broker for the 
writing of various types of life insurance for the needs of his 
clients should be carried on at the same address which is used by 
him for the practice of law, and (2) would it create a potential 
conflict in his representation of his clients and the life insurance 
company. 

As to problem (1), it is our opinion it would not be ethical for 
a lawyer to engage in another occupation unless that other occu- 
pation is entirely distinct from and unrelated to his law practice. 
Whatever business is run from the law office must not be one 
operated to feed the law practice. Where, however, the independent 
occupation, although theoretically and professedly distinct, is one 
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closely related to the practice of the law or one which normally 
involves the solution of what are essential legal problems it is 
inevitable that in conducting it the lawyer will be confronted with 
situations where, if not technically, at least in substance, he will be 
violating the American Bar Association Canon 27 prohibiting 
advertising or solicitation direct or indirect where he conducts said 
business from the same office in which he practices law. Clearly a 
lawyer may not use his office or legal stationery to promote or 
solicit business in a collateral line. The fact that a layman can 
lawfully render certain service does not necessarily mean that it 
would not be professional service when rendered by a lawyer. 
As stated in American Bar Association Opinion 57, it is held 
that 
“It is not necessarily improper for an attorney to engage in a 
business ; but impropriety arises when the business is of such 
a nature or is conducted in such a manner as to be inconsistent 
with the lawyer’s duties as a member of the Bar. Such an 
inconsistency arises when the business is one that will readily 
lend itself as a means for procuring professional employment 
for him, is such that it can be used as a cloak for indirect 
solicitation on his behalf, or is of a nature that, if handled by 
a lawyer, would be regarded as the practice of law.” 
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As to problem (2), in our opinion it would be unethical for a 
lawyer to act in dual capacity in representing the insurance com- 
pany in selling the life insurance policy and in representing his 
client as attorney for the purchase of same. He could not act in 
both capacities and could not receive a fee from his client as an 
attorney and a commission from the insurance company as an agent 
or broker. As said in American Bar Association Opinion 272 
“When an attorney acts in two capacities in the same transaction, 
there is nothing independent about his professional capacities. They 
are wrapped together in the one transaction.” 

A lawyer owes to his client the duty of undivided fidelity. 
(American Bar Association Canon 6.) He should not allow any 
conflicting personal interests affect any advice he may give his 
client. If a practicing lawyer should also engage in selling life 
insurance he might, even unconsciously, allow his interest in sell- 
ing insurance in order to obtain commissions affect his duty as a 
lawyer to give unbiased advice. 

This opinion, like all opinions of the Committee, is advisory 
only. (By-Laws, Article X, Section 3.) 
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BROTHERS-IN-LAW 
(Continued from page 42) 


“When the trial lawyer disappears from the American scene, 
that day the liberty and dignity of the individual citizen will disap- 
pear.’—Payne H. Ratner, President, National Association of 
Claimants’ Compensation Attorneys. 


x * * 


“., . There are no less than eighteen different court systems in 
the State of New York and ten in the City of New York, including, 
.. . the Appellate Divisions and Appellate Terms of the Supreme 
Court, the Surrogate’s Courts, the County Courts, the Court of 
General Sessions, the Court of Special Sessions, the City Magis- 
trate’s Court, the City Court, the Municipal Court, and the Domes- 
tic Relations Court. The whole thing is a perfect monstrosity, and 
I have only identified the ones [in New York City]. If I tried to 
tell you all the various little courts there are upstate and all over 
the state of New York outside of New York City, you would hardly 
believe it.”—From an address by Judge Harold R. Medina at New 
York University School of Law. 


* * * 


“. . This is one of many cases in which both parties have used 
blackboard drawings to illustrate the testimony of various wit- 
nesses. The blackboard is not before this court and the record is 
in such unspeakable confusion that it is impossible for us to know 
or understand what the witnesses actually told the jury even if the 
blackboard were here. .. .” McAdam v. Royce, 272 P.2d 986 (Ore.) 
at p. 988. 


* * * 


A physician, goaded to desperation by a searching cross-exami- 
nation, finally threw this question at the cross-examiner : “Do you 
know all the laws?” To which the answer was: “Are you ready to 
admit to this jury that you know as little about anatomy as I, a trial 
lawyer, know about law ?’’—Adapted from the South Dakota Bar 
Journal. 


et ae 


There is nothing more frightful than a bustling itgnorance.— 
Goethe. Of course this observation has nothing whatever to do with 
the practice of law. By lawyers, that is. 
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